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MEMORANDUM & ORDER (Filed July 12, 1976) ~°* tc: 
ce JUL 1S :: 
\ : 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK , 


cane ce + oe & 6 6 © @ oa; — ait 


UNITED STATES OF AMERICA, 
72 Cr. 1225-CL3 


; MEMORANDUM AND ORDER 
HUI SING SZE, | eT MP 


Defendant. 
---=-- - =X 


Brieant, J. 


By notice of motion filed May 26, 1976, defendant Sze 
seeks an order pursuant to Rule 32(d), F.R.Crim.P., vacating his 
conviction and sentence herein on the crime of conspiracy, anc 
granting leave to withdraw his plea of guilty, and to reinstate 
his prior plea of not guilty. Since sentence has been imposed, 


Rule 32(d) requires a showing of “manifest injustice” in order to 


obtain such relief. 


Petitioner apparently also seeks a stay of deportation 
in this proceeding. 

Movant asserts three grounds: (1) t "« Sze, a native of 
China, was deprived of the effective aid and a: istance of counsel 


at his arraignment, plea and sentencing, because of a claimed 
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language difficulty; (2) that he did not know the extent of the 


possible sentence; and (3) that the proceedings are defective 


because the Court minutes do not contain the Chinese translation 


of proceedings. 


The latter contention is 60 absurd that we will not 
waste any time with it. When the day comes 4fn which we have to 
maintain multi-lingual court minutes, it will be impossible to 


punish wrongGoers, unless they be native born. 


The Court remembers Mr. Sze's case independently of 
is set forth in the minutes of our proceedings of March 2l, 
1975, when the ples was taken, and also on May 2, 1975, when 
sentence was imposed. There is sufficient information in the minutes, 


however, to demonstrate that this application is frivolous, and that 


no evidentiary hearing is necessary. 


By indictment filed December 31, 1974, Mr. Sze, and Lee 
Louie, Tommy Chin, Edward Chow and Kenneth Liu were charged with 
four counts, including conspiracy to defraud the United States by 
bribing Inspectors of the Immigration & Naturalization Service, to 
provide Alien Registration Receipt Cards ("Green Cards“) to those 


not entitled; together with two substantive counts of bribery. 
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Movant was not named in Count Two. An initial pre-trial conference 
was held in the matter on February 20, 1975, at which time Sze, 
present and represented by counsel, and others, who had previcus-y 
been arraigned in Part I and pleaded not guilty, were apprised ct 
the Court's intention to expedite trial of: the indictment. Because 
the attorney for Chin and Chow did not appear, that conference and 
pre-trial hearing was continued until March 11, 1975. At that 

time Mr. Sze appeared by his attorney, Allen Stopek, Esq.; co~ 
defendant Lee Louis announced tnat he was ready for trial, and 
certain minor discovery requests were deferred pending an office, 


conference among counsel. ai 


On March 12, 1975, defendant appeared again for a further 
pre-trial conference, with Mr. Stephen Singer as his attorney, of 
counsel to Allen Stopek, Esq. Most of thes pre-trial proceedings 
were held in English, but on March 21, 1975, defendant's attorney 
having indicated an intention to plead, Ellen Chu, a respected and 
experienced Chinese interpreter, attended with defendant and his 


counsel. It was at that time that his plea of guilty was taken. 


Familiarity with the minutes of that date is assumed. 


Defendant answered many of the questions in English directly to the 


* 
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Court. Our transcript speaks for iteelf. Although this 29-year 
old native of China stated to the Court that he did not speak 
“too much” English, he also stated that he was a self-employed 
manager of a shoe repair store. In chic position, one must deal 
with the public, the landlord, the suppliers, taxing authorities, 
insurers and machine servicemen. While notions of a complex 


nature, such as “conspiracy” and “fraud” may require the services 


of an interpreter, it was clear to the Court that the defendant 


spoke fairly fluent English. 


Defendant's reputable attorney represented to the Court 


that his interpreter had read the indictment to defendant in the 


Chinese language in counsel's office, and defendant tentionally 


waived a reading of it at the taking of the plea. 


“MR. SINGER: Your Honor, this was read to him 
in the Chinese language in our office by 
our interpreter. 


THE COURT: When was that done? 


MR. SINGER: Several days ago. 

Q. Do you want it read again? 

A. No. 

Q. You understand I am willing to have the 


interpreter read it to you again at this 
time if you want? 


10a 

A. It’s not necessary.” 

Defendant showed that he had: finished a year of college 
in China. His answers to many of the questions were given in 
English, and show clear comprehension of the. charges. ,» For example, 


at page 4, line 20: * , : 


’ 


"Q. Has your attorney explained to you what 
the charge is against you in count one? 


Yes. 
rf 
And it's been translated to you to your 
satisfaction, has it? 
Yes, in both English and Chinese. 


Do you fully understand it? 


Yes. 


Defendant responded clearly to all of the Court's questions, 
as the record shows. Again at page 10, the attorney represented to 
the Court that he had had the benefit of an interpreter, and had 


engaged in full discussion with the defendant. 


It is established that tie Court can rely on representations 


of the Government, such as are found at page 12 of the Minutes of 
March 21, 19°§ and on balance the evidence of wrongdoing was more 


than sufficient. Iriza ry V- United States, 508 F.24 960, 963, fn. 1 


(2d Cir, 1974). An adequate showing was made to permit the Court 


to accept the plea, which was-voluntary, and free of any -oercion,. 


Furthermore, on May 2, 1975, the date of sentencing, 


defendant appeared with a different interpreter, Mr. Szeto, present. 
At this time, he: * not complain about either interpreter, nor 

did he seek relief fror his plea. At page 6 of the sentencing 
minutes of May 2, 1975, defendant spoke with sufficient caliaihiinia 
sion to suggest that he was familier with his rights in the matter, 
and knew what he was charged with having done, and what the 
potential sentence was. That defendant would be deported when 

ana if the Immigration & Naturalization Service got around to doing 
it, was also made clear to defendant prior to sentence, as these 
minutes show. At no time did he disclaim his guilt, nor did he 


ever deny the voluntariness of his plea. 


The Court imposed a lenient sentence, expecting that 
deportation was likely, and considering both the Draconian nature 
of this likely result and the inutility of imprisoning one who 


will be deported on his release from prison. 


It is clear that movant was not denied his right to 


effective assistance of counsel. See United States v. Yanishefsky, 


BEST GOPY AVAILABLE 


OT tine _ 
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500 F.24 1322 (2d Cir. 1974) and cases therein c/:ea which require 
ars os 
a relatively high standard, not met on this rece -d,-for a criminal 


Gefendant to disclaim responsibility becausé of claimed ‘>: £fective 


assistance of counsel. 
e° : 


Rule 11, F.R.Cram.P. was'fully complied with. See 


Michel v. United States, 507 F.2d 461 (24 Cir. 1974)... There is 
no need for an evidentiary hearing, since movant has not come 
forward with any evidentiary facts to suggest sufficient grounds 


for disturbing his judgment of conviction. 


= 


The motion to vacate the plea is in all respects denied. 


So much thereof as seeks a stay of deportation is denied without 
prejudice to an application for such relief .m a plenary pro ding 


brovvht to review any determinations which «he Iimigration & Naturaliza~ 


tion Service may have made. 
So Ordered. 


New York, New 
July 9, 1976 


CHARLES L. ERIEANT 4 
CHARLES L. BRIEANT 
eS a 


TRANSCRIPT OF HEARING DATED MARCH 21, 1975 
UNITED STATES NTSTRICT COURT i 


SOUTHERN DISTRICT OF NEW YORK 


| UNITED STATES OF AMERICA, 
-aqainst- 


HUT SING SZE, 


Defendant. 


HON. CHARLES L. BRIEANT, JR., D. J. 


March 21, 1975 
10:30 A. M. 


APPEARANCES: 


PAUL J. CURRAN, ESO., 
United States Attorney for the 
Southern District of New York 

BY: EDWARD J. KURIANSKY, ESQ., 
Assistant United States Attorney. 


ALLEN STOPECK, ESO., 
Attorney for Defendant, 
BY: STEPHEN SINGER, ESO., Of Counsel. 


ALSO PRESENT: 


Ellen Chu, Interpreter. 


- we mrerrre 


this time? 


today as to 


Ilha 
(Case called.) 
MR. KURIANSKY: Good morning, your Honor. 
MR. SINGER: Good morning, your Honor. 


THE COURT: Willyou swear the interpreter, please 


THE COURT: What is the status of this matter at 


(Ellen Chu, the Interpreter, was duly sworn.) | 
| 


MR. KURIANSKY: Your Honor, we are on for pleading 
this defendant. 
THE COURT: To which count? 


MR. KURIANSKY: To the conspiracy count, count 


1 of the indictment, 74 Cr. 1225. 


THE COURT: Mr. Stopeck -- 
MR. SINGER: I'm Mr. Singer, Mr. Stopeck's partner 


THE COURT: I'm sorry, Mr. Singer. I don't 


have your name listed. 


Would you come forward with your client to be 


closer to the reporter, and the interpreter also please 


step forward. 


BY THE COURT: 


What is your name? 
(Through the interpreter) Hui Sing Sze. 
Are you also known as Alien? 


Yes. 
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Q Do you read, write, speak or understand any 
English? 
A Not too much. 

THE COURT: Miss Chu, have you read count 1 of 
the indictment and translated it to him this morning while 
you were waiting here? 

MR. SINGER: Yur Honor, this was read to him in 
the Chinese language in our office by our interpreter. 

THE COURT: When was that done? 

MR. SINGER: Several days aqo. 

Do you want it read again? 

A No. 
Q You understand I am willing to have the inter- 


preter read it to you again at this time if you want? 


A It's not necessary. 


r@) All right. 
What is your occupation? 
A I am a manager, self-employment, shoe repair. 
I am a manger of shoe repair s.ore. 
0] How old are you? 
A 29. 
Q Did you go to school anywhere? 


A Hong Kong, China. 


What. qrade did you qo? 


CATR OO MIE eee HAO SBE ENSTEHe 6 hee eters 
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THE INTERPRETER: He is a year college in China, 
Chinon University. 
her COURT: Would you translate, please, literal] 
whatever he tells you. Don't say he went. Give me a little 
translation of whatever words you get insofar as you are able 
to. 
THE INTERPRETER: All right. 
Q Are you currently or have you recently been under| 
the care of a physician or a psychiatrist? 
A No. 
Q Have you been hospitalized or treated originally 
for alcoholism or narcotics addiction? 
A No. 
Q Are you feeling al} right physicaliy today? 
A Okay. 
9 Have you gone over the indictment with your 
attorney? 
A Yes. 
Q Has your attorney explained to you what the charqr 
is Aqainst you in count one? 
ve And it's heen translated to you to your satin- 


faction, has it? 


A Yes. 
| 


A Yes, in both English and Chinese. 


18) 
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Do you fully understand it? 
Yes. 


Have you told your attorneys everything you know 


about this matter? 


A 


0 


0 


Yes. 
Have you held anything back from your attorneys? 
All I remember I told my attorney. 


Are you satisfied with your attorney's repre- 


| sentation of you? 


| 


A 
Q 
A 


Q 


guilty, you 


Yes. 

Is he privately retained? 

Yes. 

Do you understand that if you did not plead 


would have a right to a speedy and public trial 


by a jury of 12 people and that upon such a trial you would 


presumed innocent unless and until the government established 


your guilt of the charge beyond a reasonable douht to the 


satisfaction of all 12 jurors? 


stands your 


- 


THE COURT: Does he understand that? 

THE INTERPRETER: Yes, he does. Yes, he undecr- 
question. 

THE COURT: What else did he say, Miss? 

THE INTERPRETER: He wants to plead quilty. 


Do you understand that upon such a trial you 


COO Oe HT ae CANNOT BME ONSTERE 66h OMe mee 
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gwcg 
would have the right toconfront and ioc cross-examine all 
witnesses that were called by the government aqainst you? 

A Yes. 

Q Do you understand that upon such a trial you 
could remain silent and no inference could be drawn against 
you by reason of your silence or, if you wanted to, you could 
take the stand and testify in your own defense? 

x Yes. 

Q Do you understand that if you wanted to, you 
could have a trial by a judge without a jury, in which event | 
the same things would be true, the burden of proof would be 
on the government and you would have the same constitutional 
rights? 


A Yes. 


9 Do you understand that you would have the right 


at a trial to compel the attendance of witness and the 
production of evidence for your own defense? 
A Yes. 


Q Do you understand that if your offer to plead 


guilty is accepted, then you would give up tnose rights with 


respect to this charge against you and the court would have 
the"same power to impose sentence as it would have if a 
jury brought in a verdict of quilty aqainst you after a 


trial? 


Yes. 
You said you were 29 years old; is that right? 

A Yes. 

Q Do you understand that the maximum penalty on 
your plea of guilty to thi charge is such that the court 
has the power to impose upon you a fine of not more than 
$20,000 or imprisonment for not more than 15 years or both? 


MR. KURIANSKY: Your Honor, I think that's the l 


bribery count. The conspiracy count would just be five years 


and/or $10,000. 

THE COURT: I beq your pardon. All right. They 
are listed in reverse on my Sheet here, 

I will start that over again. 

Q Do you understand what the maximum sentence is 
in connection with this charge? The court would have the 
power upon your plea of guilty to impose upon you a fine of 
not more than $10,000 and a possible imprisonment of not more; 
than five years or both? Do you understand that? 

A Yes. 

Q Have you been induced to offer to plead auilty 
by reason of any promises, statements or predictions by any- 
one“to the effect that you would get leniency or special 


treatment or consideration if you pleaded quilty instead of 


going to trial? 


SOUTHERN DISTRICT COURT REPORTERS u $. COURTHOUSE 


A Yes. 
Q Have you been induced to plead quilty by reason 


of any fear, pressure or force or the like? 


A No. 

Q I asked you a moment ago, had you been induced 
to offer to plead guilty by rcason of any promises. I don't 
think I heard your answer. 

Are you pleading guilty because you believe you 
are quilty or because of some promise or statement or pre- 
diction made to you by somebody? 

THE INTERPRETER: He says no. 

THE COURT: I thought he might have said yes. 

It wasn't clear to me what he said. 


MR. KURIANSKY: I thought I heard yes, too. 


He may have been answering whether or not he understood what | 


| 


by reason of any promises, statements or predictions by any- | 


you had said. I'm not sure. 


¢) Have you been induced to offer to plead guilty 


ment or special consideration if yon plead guilty instead 
of going to trial? 
3: THE INTERPRETER: The lawyer explained it to him. 


9 Are you pleading quilty because you believe you 


are guilty or are ym pleading quilty because somehody made . 


one to the effect you would get leniency or special treat- | 
‘ 
' 


gwcg 9 

a promise or statement or prediction to you that you would 
get leniency or special treatment or mnsideration if you 
pleaded guilty instead of going to trial? Which is it? 


A No. I feel this way myself. 


| 
Q Are you pleading guilty solely because you ee 
you are quilty’? | 
— | 
Q Are you now under the influence of any substance | 
such as alcohol, drugs or the like that miqht affect your 
ability to understand what you are Aoing now? 
A No. 

THE COURT: Mr. Kuriansky, does the government 
represent it has sufficient evidence to make a prime facie 
case on count 1? 

MR. KURIANSKY: Yes, it does, your Honor. 

THE COURT: All right. 

Mr. Singer, do you know of anv reason why your 
client should not be permitted to plead guilty or do you know 
of any defense which would be available to him if you went 
to trial? 


MR. SINGER: No, your Honor. 


You believe you have discussed it adequately wit 


him so he understands you? 


| 

| 

THE COURT: All right. 
| 

{ 


MR. SINGER: Yes, your Honor. 
THE COURT: You have had the benefit of a inter- 
preter? 
MR. SINGER: Yes, your Honor. 
0° Is there anything you want to ask the Court about 
the charge against you or about your rights or about the 
possible consequences of pleading quilty? 
A No. 
Q Do you still wish to plead guilty? 
Yes. 
Tell me what you did with respect to count 1. 


A Could you repeat, your Honor? 


is. What activity did you do? What did you actually 


do in connection with count 1? 


THE INTERPRETER: A friend told him that they 
can buy green card, permanent resident card. 
(@] What did you do after your friend told you that? 
THE INTERPRETER: So he asked Allen to introduce 


to get people to buy the card, and in the meantime he wants 


to get one himself because he doesn't have one himself. 

Q Did you aqree with some other person that you 
would pay money to Granelli and Kibble at $4,000 per card 
for green cards in behalf of other persons? 


THE INTERPRETER: He didn't say so. 
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Q Who did you agree with to offer money for green 
cards for other persons? 
A Fddie Chow. 


Q What was the nature of your agreement with Eddie 


THE INTERPRETER: He doesn't really know this 


Eddie Chow very well, but whenever he has a friend, he 


introduced -- he just recommended him to Eddie. Chow. 


Q Did you have a transaction of some sort with 
Fddie Chow? 
A Just a reqular friend. 
Did you have any business dealing with him? 
No. 
No? 
MR. KURIANSKY: Your Honor, I think overt acts 
8 and 9 deal with this defendant. It might he a little 
clearer for him -- 
ie) Did you qo to the Jade Cha:ct Bar at 199 Worth 
Street on May 20th of last year? 
A Yes. 
What was your purpose in going there? 
ee The purpose is to ~-- I explain it to the immiqra- 


tion officers. If he could buy the qreen card hecause his 


situation is a Vittle different. | 
| 
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TKE COURT: What is it the government proposes 
to show here? 

MR. KURIANSKY: The government's proof would 
establish, your Honor, that on May 20, 1974 Tommy chin and 
Fdward Chow introduced Allen to two immiqration officers, 
Granelli and Kibble, for the purpose of offerina money to 
these investiqators to obtain a green card first for Allen 
and then subseouently for another illeqal alien by the mme of 
Pang Sing Ping, who is named as a co-conspirator in the 
indictment. 

There was a subsequent meeting on May 23, 1974 
among these same individuals in which Allen made the same 
offer to these immiqration officers to buy a qreen card, 


The government would prove that on Tuly 18 


| 


Panq Sing Ping did, in fact, give money to the intermediaries, 


Tommy Chin and Edward Chow, for delivery to the immiqration 
officers. The money was, in fact, qiven to the immiaration 
officers. 

0 that true? 

THE INTERPRETER: He was there at the bar. 

The purpose is to buy a green card for himself. I think 
answered the same thing before. The other two wanted to 
buy the card also. 


Q Mid you have an agreement with somehmy to 
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engage in the purpose of qreen cards and their resale to 
somebody else? 

A No. 

Q What was your arrangement with the other defen- 
dants, if any? 

A No, nothing, none. 

MR. SINGER: Can I have a short recess, your 
Honor? 

The way my client described this to me was that 
he had an agreement to buy it for himself. 

THE COURT: But the indictment charges him with 
altso having an ag.cement to buy it for resale to chers. 

I think they have his own card in the substantive| 
count, don't they? You see, the District Court is now ; 
caught i> vise tetween the Irizarry case and the Nevado | 
case, and the implication in the dissent in the Nevado case | 
is somewhat far reaching. | 

MR. SINGER: As far as the conspiracy, he indicate i 
to me he did conspire with -- 


BY THE COURT: 


- Yes. 


Q What is it? Do you understand that it’s an 


9 No you know what a conspiracy is, Mr. Sze? | 
| 
° 
‘ 


agreement by two or more persons to act in concert to violate, 


THE COURT: Please translate that for him, Miss 


THE INTERPRETER: He didn't know it was against 
the law. He just talked about it. They want to buy the 
card. 

Q Did you have an agreement with one other person 
to obtain cards for third parties for money? 

THE INTERPRETER: He never thought that way. 

He wants to get one for himself. 

MR. SINGER: I believe he said he didn't know it 
was illegal. 

THE COURT: That is immaterial. 

MR. SINGER: He said he did have an agreement 
with these people to buy the card. 

THE COURT: For himself? 

MR. SINGER: Yes. 

MR. KURIANSKY: I think what happened was, 
although he originally approached these officers to buy one 
for himself, he eventually arranged for a third party, 


Peng Sing Ping, to buy a card, although he was not present 


at the time Pang Sing Ping actually paid the money. 


Q Did you do that, Mr. Sze? 


THE INTERPRETER: He said that a friend wants te. 
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buy it. 


MR. KURIANSKY: Was the name of the friend Pang 


4 Sing Ping? 

5 THE DEFENDANT: (In English.) Yes. 

6 MR. KURIANSKY: Did you introduce her to Eddie 

7 ! Chow to buy the green card from the immiqration officers? 

8 THE DEFFi-DANT: (In English.) I told her Eddie 

9 Chow, Eddie Chow take care of everything. 

10 MR. KURIANSKY: You advised Eddie Chow to contact 

ll Pang Sing Ping so she could buy a green card? | 

12 THE DEFENDANT: (In English.) Yes. ' 

13 1 THE COURT: The record should show the éiceuaea 

| 

14 | is now answering the questions in English. | 
. 18 | Q You understand pretty much English, don't you? 7 

16 | A (In Fnglish.) Some of them. Ahout the law, I 

17 don't really understand. 

18 Q I think your English ‘s better than the Chincse 

19 you are getting secondhand. 


THE COURT All right. I will accept the plea. 


I will direct that a pre-sentence report be 


pgepered. I will give you a date for sentence. 


- May 2nd at 9:30. You are continued on your 


existing bail. 


Do you understand your «bliqation to be here at 
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that time? 


THE DEFENDANT: (In Enqlish.) TI do. 


MR. KURIANSKY: Will it he this room, vour Honor? 


THE CLERK: It will be in the law journal. we 


don't know the room, 

THE COURT: Ask your attorney what room or 
arrange to meet your attorney ahead of time. 

Do you understand the penalties for failure to 
comply with your bail? 

THE DEFENDANT: (In English.) Yes. 

THE COURT: Will you go with him to the probation! 
cffice, please, in case they can't understand him. 


THF INTERPRETER: Yes. 


THE COURT: All right. 
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UNLYLD STATES DISTRICT COURT : Oy, 
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SOUTULRN DISTRICY OF NEW YORK M4 19 Tt 


UNITED STATES OF ” "©=RICA, 
Vs. 
HUI SING SZE, a/k/a “Allen”, 


Defendant. 


Before: 
CHARLES L. BRIEANT, JR., 


District Judye. 


New York, May 2, 1975. 


APPEARANCES: 


For the Government: 
EDWARD KURIANSKY, FSq., 


Assistant United States 
Attorney. 


For the Defendant: 


ALAN J. STOFEK, Esq. 
Interpreter: 


S. C. SZETO 


SOUTHERN DISTRICT COURT REPORTERS US COURTHOISI 
FOLEY SQUARE NEW YORK NY rvi 1Olu 


(Case called, 

THE COURT: owear the interprctcr, pleasc. 
(Interpreter sworn.) 

THLE COURT: Would you speak with the defendand 


he understands you properly, please, Mr. 


THE INTERPRETER: 

(Pause. 

THE INTERPRETER: Yes. 

THF COURT: Mr. Stopek, is there any reason why 
Se..tence should not be imposed eat this time? 

MR. STCPEK: Nu, your Honor, there is not. 

THE COUR’. Mr Sze, is there any reason why 
sentence should not be im, csed at this time? 

THE DEFENDANT: No. 


THE COURT: Mr. Stopek, you may be heard in your 


client's behaif, and you may present any information in 


mitigaticn of sentence. 

MR. STOPEK: Well, your Honor, in behalf of my 
client, Mr. Sze, I would like to state for the record that 
he has never been in trouble with ‘any ¢ lice or governmental | 
authorities before for any criminal action. He has a 
clean record prior to this occasion. 


In connection with the matters that arose here, 


e has pr 1s2dad to cooperate with the Immigration b 


yaturalization Service in any further investigation that 


they may undertake. 


lie didn't enter into this for any monetary 
benefit to himself. He was as much a victim of it as 
any of the other people who were involved. 


The defendant was married to a person who was 


allowed to stay in the United Statcs, althouah noc 4 


permanent resident, and unfortunateley, he was involvcd 


in this to try to stay with his wife. 

He had been in the United States previously. 

He was with his wife and, unfortunatcly, had very bad 
advice from counsel who told him to leave the country. 

THE COURT: Why was that bad advice? He 
mitted to voluntary departure and that allowed him to be 
an applicant, so that if his wife became a citizen, he 
could be on a preferred Immigration basis. 

MR. STOPFK: Due to their own circumstances, her 
place of birth being liong Kong and his being China, the 
preference that she was registered under in the Immigration 
law would never be reached, not urder current Immigration 
policy. 

THE COURT: But they can live in any English 


possession, can't they? 
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Mk. STOPPK: rhey could have, but shc had 
permission to stay here, and he would have been given 
permission to remain in the United States with her because 
of her permission to remain here, but apparently that wasn't 


applied for. 


Further, his wife did ask for leave to come 


THE COURT: He entered illeqally and he married 
after he entcred illegally, and he was caught when he was 
returning from Canada on vacation and placed under 
deportation proceedings which he settled by going to 
liong Kong voluntarily. 

MAR. STOPEK: Yes. 

RHE COURT: And I don't know why you could 
characterize that as bad advice. He was an illegal 
alien to begin with. 

MR. STOPEK: Your Honor, if I may, the Immigratior 
policy at the time would have been to allow someone such 
as Mr. Sze to remain in the United States with his wife. 

THE COURT: Because hs came prior to 1970? 

MR. STOPEK: Yes and because ste 

THE COURT: That's right. 

MR. STOPEK: In addition, there were other 


things that could have been worked for him to be paroled 
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back in the United States and both of them eventually 
obtain residence. It wasn't donc. Papers were 
submitted for him but the Government hadn't acted on them 
when he returned to the United States to be back with 

his wife. 

They are now married -- of course they are 
married, they are living together. They have a young 
child the wife is taking care of. 

Mr. Sze is operating a shoe repair shop and 
is the support of his wife and the child at this point, 
your Honor. 

To deprive the wife nd the child of his being 
with them at this time would be very cruel to both the 
wife and the child. 

THE COURT: You see, the difficulty is the Court 


can't condone bribery of public officials, and when people 


have been to this country illeqally and have left volun- 


tariiy by permission of the Immigration Service, the 
Court expects them to proceed through regular lawful 
channels thereafter. 

While it is true that, Unfortunately, the 
Government has failed to enforce the Immigration laws in 
anything approaching fairness, the enforcement has been 


highly selected, and the country is burdened with a 
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tremendous of illegal aliens and some get cauvaht and dealt 


with very harshly, and others ao richt about their business 


as if nothing is going on, but I don’t see how the Court 


can condone this type of bribery crime. That's the 
difficulty it presents. 


MR. STOPEK: Your llonor, I don't ask it be 


condoned. 1 just ask that these thinas be looked into 


as mitigating factors. 
THE COURT: Thcy are both mitigating and aggravat-~ 
That is the point I am trying to make with you. 

Do you have anything you wish to say, Sze, in 
your own behalf, or do you wish to present any information 
in mitigation of sentence? 

THE DEFENDANT: I am sorry I have been involved 
in a taing which is against my own wish. I know I am 
wrong, but I love the United States, and also I love my 
family and my wife and the child. I have nothing to 
say, actually, but I ask your Honor to be lenient and do 


whatever your Honor could do to help me, I hope not to 


separate me from my family and force me to leave the United 


States. 


THE COURT: I don't think there is anything the 
7 


Court can do with respect to your Immigration status. 


In tact, I believe under these circumstances the 
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Immiqration regulations will have to be enforced in your 


case, and I don't reaard it as creating an undue hardship 


upon you because you don't have to J back to liong Kong - 


you can go to any British place with your wife and child. 
1 associate myself with the comments of the probation 
officer in this case, and he says 4S follows: 


"While we can sympathize with Sze's aspirations, 


we cannot condone his actions which were in continuing 


violation of United States law. In our opinion 
bribery of an Immigration official is 4 serious 
offense, one for which a non-custodial sentence is 
inappropriate. At the same time, mindful of his 
lesser role in this conspiracy and the pending 
deportation procecedinas, we do not believe that an 
extended period of incarceration is necessary-” 

And they continue to say: 

“Wwe therefore respectfully recommend the 
imposition of a split sentence with a special 


condition of probation that he comply with the 


directives of the Immigration & Naturalization 


. 


Service.” 
Now, Mr. Kuriansky, what are the Government's 


comments and recommendations, if any? 


MR. KURIANSKY: Your Honor, the Government has 
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nothing to add. 
THE COURT: Where 15 the Immigration & 
» 
Naturalization Service? 

MR. KURIANSKY: Where are they? 

COURT: Yes, whcre are they? I would 
ordinarily expect they would be here if they were sincere 
their efforts. 

MR. KURIANSKY: Actually, I do have someone here 
from Immigration & Naturalization. I didn't know that 
was your policy. 

THE COURT: Let him step forward. 

Would you state your name for the record, sir, 
and your position? 

MR. GRINNELLI: Lawrence Grinnelli of the 
Immigration & Naturalization Service. 

your lionor, I b. lieve that the defendant 18 unde 
bond by the United States Immigration Service, which would 
require his presence at any subsequent proceedings at the 
District office of the Immigration Service, which is why -- 

THE COURT: If the Court were to follow the 


recommendation of the probation officer, how soon or how 


quickly could your organi :ation accomplish its proceedings 


and effectuate his deportation? 


I am sure he and his wife would prefer to be 
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deported promptly than *o lanauish in jail and then be 


deported, and that's my inquiry. 
MR. KURTANSKY: Your Wonor, just let me add 
‘ 
one thing on that. 1 don't know that it 15 at all 
certain that Mr. 5ze will be deported. 
THE COURT: All r:.ght. 


MP. KURIANSKY: think his lawyer can speak to 


that, but there are provisions ~~ 


THE COURT: The prob .t.on officer seemed to think 


he would be. 


MR. KURIANSKY: I didn't think that was an 
automatic step. There are certain applications that he 
can make. 

THE ‘T: All right. 

MR. STOPEK: Yes. 

THE COURT: If it is not automatic, then I will 
proceed to sentence him, but I think it is ridiculous to 
sentence somebody and keep him in an American prison when 
on the day of his rele.se, insteai of being restored 45 


a rehabilitated member of the society which paid for his 


confinement, he is going to be forced to go elsewhere. 


MR. KURIANSKY: No, I don't think that is the 
case, your Honor. I am sure his attorney is going to 


make efforts under the law to secure his presence herc, 
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and 1 think he has a aood chance of accomplishing that, 
although it 15 by no means certaln. 

THE COURT: All right. 

Yes? 

SCTOPEK: On tha’ “r, your Honor, there 
are certain applications ava he applicant and 
his wife. 

THE COURT: All right. 

Defendant 15 sentenced to 4 total term of 
imprisonment of five years, of which three months sh 
be served in a jail-type institution, pursuant to Section 
3651 of Title 18 of the United States Code, and the 
execution of the balance of the penal sentence is 
suspendec, enforcement thereof 1s suspended, and the 


defendant is placed on probation for the balance of his 


term, and a special condition of probation 15 that he comply | 


with all lawful and final orders of the Immigration & 
Naturalization Service. 
Now, 1 think that you ‘ght to surrender today. 
The sooner you do the sooner you will be out, and your bail 
is not very substantial for a serson who has been involved 
in at least one or two successive illegal entries, really. 
So I think you ought to go downstairs and 


surrender to the Narshal, if that can be one. 
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open counts. 


| 190 
} All right- Now, you have a motion to dismiss 
| 

| the open counts? 

| 

| MR. STOPEK: Your Honor, I move to dismiss the 
| 


THE COURT: How many 


besides this one? 


, Counts 3 and 4, 


| 
MR. KURIANSKY: Two, your Honc. 


I believe. 
' 


! THE COURT: All right, motion granted. 


| is remanded. 
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AFFIDAVIT IN SUPPORT OF MOTION TO VACATE PLEA OF GUILTY 
AND VACATE SENTENCE 


| 
i UNITED STATES |! ISTRICT COURT 
| SOUTHERN DISTT'CT OF NEW YORK 


| UNITED STATES OF AMERICA, 


| 


{ 
| HUI SING SZE, 


es AFFIDAVIT IN SUPPORT OF 
-agninst- MOTION TO VACATE PLEA OF 
CUILTY AND VACATE SENTENCE 


3 


Deferdant. 74 CR. 12258 
| : 
ton OF NEW YCPK 
| COUNTY OF QUE: +S Bi : 
| GERAL!) AROUGIETI, ESQ., being duly swora, depobes and 
| says: 
| That I um associated with the iaw firm of STUART WADLFR, 
attorney for the defendant, and mate this affidavit in swpport 
of an application for an order of this Court: 
Vacating defendant's plea of guilty herein; 
uc} Vacating the sentence imposed upor defendant 
| by the Court; aid 
c) ‘Sarecting that cefendant ve rearraigned to 
' plead to the rdictment herein. 

The application is based on tree grounds: 

First, that from th: time of bis “rrest until the im- 
position of sentence, defendant, alticuc, nominally represented 
Ly counsel, vas duprived cf the eftective aid and assistance of 
said counse) ‘ccause of tle languacc barrier between him and 


counsel, 
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Second, that defendant's plea of guilty was accepted by 


| 


the Court on the express representation by his then attorney, a 
eae elicited by the Court--that defendant had been 


ladvised of the length of the possible minimum sentence thet 


| might be imposed upon him. The representation was false; defend- 


| ant had not been so advised. 


Third, that the record of the proceedings had herein, 


- | particularly defendant's original plea of not guilty and his 


subsequent plca of guilty as well as the minutes of the plea, are 


" || incomplete and defec:ive thereby amounting to a denial of due 


| process to the ccfendant, in thet these minutes do not contain 
|| the Chinese translation of the proceedings, the colloquy of 
Court and counsel for the People and ccfendant, allocution by 
y the Court and clerk and deixnadant's responses thereto, etc., 


,which took p!ace when defendant's pleas were taken and senterce 


‘was imposed. 
7 
one child, 21 wonths of age, who was born in the United States. 


The dcfencant is 30 years of age and is married, end has 


His nitive language is Chinese and he has a minimal comprehension 
of *he Fnglash language. 

Th: ‘ofle.dant was arrested in 1974, in cennection with 
’ 
ls Bribary ere conspiracy charge. cucsecuently, he was indicted 
a charges «i »ribary and Conspiracy to commit Bribary. He re- 


“tained an > ‘eney by the nume of ALLIEN STOPEK to represent hin, - 


‘Toam aavises fet or. STOVED Jad new or coulda not write, read or 


‘2s 
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understand Chinese. At no time did or could Mr. STOPEE and , +. 
the defendant confer or consult with each other intelligently, °s 
or tntelligivly with respect to the charges in the indictment, ° 
or defendant's position or defense with relaticn thereto, or a 
with respect to his plea or the sentence which he might receive 


without the aid of an interpreter. ‘fore perticulerly, | 


each other intelligently or intelligibly prior to the XS 

ings at the time of the :.ca. At the time of ples, Mr. STEPHFN 

SINGER was present and veprese’ od the defendant. Tha defendant 
never met ir. SINGER prior to this occasion, and had no conver- 

sation with him up until the time the plea was taken. Since 


the defendant could not communicate adequately with his attor- 


Mr. STOPEK and the defendant never confered or consulted with ° = 
| 
| 


ney, the revrescntetion cf the cefendant was in name only. 


Defendant vis, in truth and fact, denied the effective aid 


and assistance of courscl. 

Auneved hereto are the rinutes of the plea before the 
HON. CHARLLS L. BRIEANT, dated March 71, 1975. On page 3, 
line 2, the Court ashed the following question and received 
the rollowing answer: 


Y Yo vou read, »rite, sneak or under- 
stand any Inj lisn? 


A Not toc wuch. 
Present at tnat time, was the Court appointed incerpreter, 


Miss Ci, v'.c nas ashed «whether or not she had read the indict 
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ment ead translate” if to the defendant. Rather than having the. . 


| defendant answer, ~ attorney, Mr. SINGER, responded, on 
page 3, line 8: 
THE COURT: Miss Chu, have you read 
cecunt 1 of the indictment and trans- 
lated it to him this morning while you 
where weiting here? 
MR. SINGER: Your Honor, this was 
read to him in the Chines language in 
our office by our interpreter. 
THE COURT: When was that done? 


‘Mk. SINGER: Several days cpo. . 
H In point of fact, the defendant had a mectirg et the attorney's: 
office, but was not read the indictment, nor did he know the 
contents of the indictrent, nor the exact nature of the charges 
egainst him. To further compound the problem, page 4, line 4, 
| the Court josed the following: 
THE COURT: hould you translate, please, 
literally whatever he telis you. 
Pon't say he went. Give ne a jittle 
translation of whatever words you get 
insofar as you ar able to. 
THE INTERPRETER: All.right. 
It can be seen that the translation at least up until this roint, 
, Was net a iitecrul translation, but uw sumration ty the inter- 
\ preter. Sulsoyuent to the Court's admonishing the interpreter 
to give a literal translation, the 'rterpreter continued with a 
‘ summatien, as evidenced by the fact that on page 8, line 18, 


the Court iusied the folloving question: 


“4 


Q Have you been induced to offer 
to plead guilty by reason of any 
promises, statements «r predictions by 
anyone to the effect you would get len- 
iency or special treatment or specisl 
consideration if you plead guilty instead 
of: going to trial? 

The interpreter responsed: 


THE INTERPRETER: The lawyer explained 
it to him. 7 


It is obvious!) a characterization and not a literal translation. | 


It is also very interestirg to note, tiat the Court, itself, 


on page 15, 1.ne 18, made a statement to tha effect: 


Q I think your LngJis! is better than * 
the Chinese you are getting secondhand. 


' This is a clear reference to thw fact that the interpreter : 
nut of the t:.rest quality. 
Deferdant in nis annexed stiicavit, indicates that ic 
speaks Cantu .«se arc has a minims!l .quaintance with Mandarin, 


a Ctrinese «.i.!ect. The interpreter, however, only speaks 


f Mandarin Chirese, and the defendant was unable to fully compre- 


hend what wa: beiny said to him. 
Ths Court, in its attempt to ascertain the defendant's 
guilt, and tc determine if there were ary promisés made to the 
| defendant, ase? the folloving question ind received the following 
; answer: 


.) Have you been incuced to offer to 
jicad guilty by rcason of anv promises, 
Statements, or predictions by anyone to 
tne etfect thut you would get leniency 
vr sorcial treatment or consideration if 

a pleade! puiaty isstea!l of going to 
(pial: 


‘. 
t+ 
‘ 


A Yes. 
: neds t's, ihe ataey that the defendant stated ‘that. he atts} dtduced): 


“0 ‘plead guilty by season of a preneee made to ‘te, tie / 


¥y ia ts “attempt to ‘Glerify this answer proceeded bien fy quest ae ' 


‘ + 
’ e 4 get, 6 Ay ’ 3 ack ‘, 
; ’ we 7.¢ 


getan: al ‘page 8, ihe, 6: Bi aes es Og Pe oF sah] 
. oa tv 


Q I asked you 4 moment: dgoy had ou ; ae 

been induced to offer to plead, guilty.~ 

by reason of any promises... ! don! t 

think I heard your answer... . 
- Are you pleading guilty becausd 

you believe you are guilty or becaus 

of some prorise or statement~or pre- 

diction made to you by somebody? 


THE INTERPRETER: He says no. 


Jou can sec that the question thet tic Court propounded was a; 


Goudie g.cstiver. Thev asees At tL 8 : etre if te was wlen:- 


seg gwalsy Socacse “ef fe. Ree Fes ty er cececse ef 


seme pres.s. oF ’ *¥23 TQ in any wy ir. 


answer tc ..° cvestion as it ceul! rot l> properly answered. 


The Court, then a third time, asked the defendant the 


same questicn on page 8, line 18: 


Q Have you been induced te offer 

to plead guilty by reason of any promises, 

statements or predictions by anyone 

to the effect you would get leniency or 
vecial treatment or special consideration 

if you plead guilty instead of going 

to trial? 


THE INTERPRETER: The lawyer explained it 
to him. 


You can sec again that the defendart did not answer the ques- 
tion, but rither, the interpreter came to the conclusion that 


the lawycr cxclainred it to bin. Tiere as a gross breach of 


L6a 
| proceedure as it did not give the defendant a chance to expiain a 
ae 


i Bde answer, nor to state what promises were made to him. The ‘ 


{|} Court, on pare 10, line 12, et. seq-, asked the defendant what 


indicated he did not agree with any other person to pay goney  -° 


| eo GRANELLI and KIBBLE at $4,900.0C per card. Upon further ., 


| rests acts he did in count 1 of the indictment. The alesnseny 9) ? 
| 


ssaminstion, the defendant indicated that he knew en EDDIB CHOW, 
but that he did not have any business ceakings with him.” Mr." a 
KURIANSKY, the assistent U.S. attorney, indicated to the court : 
thet overt acts 8 and 9 deal with this defendant, and that if 
we refer to tier, it night be a little clearer to him. The | 
| Court then proceeded to ask questions relative to these two - 
| specific overt acts. Cn page 12, line z1, the defendant indicat-— 
ed he was at the bor. The ,urpose wrs to buy « “Green Card" 
\ for himselt. On page 12, line 25, he was specifically asked: 
© Did you have aa acreement with 
sonebody te engage in the purpose 
of green cards and their resale to 
someLody else? 
and gave the following response: 
A No. 
it is clear that the defendant contirually waintained thet he did 
" not engage 3:. any business arrangemerts for the purpose of 
| obtaining ‘crcen Cards" for resale to someone else. At this 
p pater, Ur. SIhGER ashed for a brief recess So that he could 


| confer wit: tis defendant. 


It i. very important to notc that a conspiracy cherge 


o Ve 


| against this dofendant would not be proper if he were ‘te eure. 
: | chase + "Green Card" for his own personal use. It is easential « 
'* | the cards to others and the defendant never tndicated thet he a 
| ase partake in any such scheme, nor did he ever have any taten:" 


tion of procuring the "Green Cards" for enother. =~ “if 


‘ 4 ; _ The Court, om page 13, line 22, ete seq., asked ‘the 
i 


4 thet he be part of a scheme, the purpose of which to reseil '. 
| 


defendant if he knew what a conspiracy ia and asked the- inter: *: 
“ese to trunslate for him. Tie interpreter indicated | chet 


| the defendant did not know it was agairst the law. The Court: 


q 
then asked if he did in fact have an agreement to obtain cards | 
for third partics for moncy. The defendant said he nh ‘ever thought | 
that wav, lic wanted to get one for himself. On page 14, line 
15 through 18, Mr. SINGER and ine Court were both of the opinion | 
| that the de /endant had an igreenent to >uy @ "Green Card" for 
| himself only. 
Upon further examinetion, the defendant responded in 
English to some of the questions... It was at this time thet the 
| Court indicated that it thought thet the defendant's English 
| was better than the Chinese translation he was receiving second- 
i hand. If the Court was convinced that the defendant spoke 
' better Lngl..} than the Chinese inter, retation, why did it 
. state cn payee lc, line 12; 
“HE COURT: Will yeu go with him to 


tae preLation office, please, in case 
ti.cy can't understan. him. 


THE INTERPRETER: Yes. 


‘ ” ‘ _ 
It must be obvious that the defendant could not understand. =~ 


English to well, because if he could, the Court would tot have ° ‘ 
- gshed the interpreter to go with him to the probation depertmenf) 
in case he could not understand then. Ne \ 
The defendant was in fact promised by his attorney 


‘ 


that he would not go to jail, and more importantly, that.any' 


‘ 
‘ 


plea would not bar his becoming a citizen of the United States. 
The defendant was, in fect, incarcerated fer 8 period pf three 
months and is being denied citizenship in the United States, as 
s result of this conviction. Annexed hereto is a photc copy 

of e United “tates Deportation Notice which indicated that the 
defendant will be deported on June 3, 1976. In light of this 
action, I respectfully request a stay of deportation granted 
pending ¢ ‘cterrination of this issue. 

WHELLFORE, your dcponent respectfully requests an 
order to vacate defendant's plea of guilty herein, and vacate 
the sentence irposed on the defendant by this Court, and dir- 
ecting that tie defendant be rearraipned to plea to the indict- 


ment herein. 


Sworn to bef re me this 


2] day of ‘'iyv, 1976. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOKK 


errr rt eee eecccece x" 


UNITED STATES OF AMERICA, 


-against- AFFIDAVIT 
HUI SING SZE, 
Defendi.nt. a eer 
ecccesoos PTTTTITITITITIT TTT TTT TTT x 
STATE OF NEW YORK ) 
| COUNTY OF QUFENS ) sg 

HUI SING SZE, being duly sworn, deposes and says: 

I am the defendant in the above captioned action, and 
make this application to vacate my plea of guilty and subsequent 
| sentence, and interpose a plea of not guilty to the indictment 
herein. 

I was indicted on December 31, 1974 and charged with 
Bribary and Conspiracy in an alleged attempt to obtain "Green 
Cards" from the Department of Imnigretion. 

i did not want to plead guilty to this charge as I did 


‘ not commit the acts alleged to have been complained of. My 


, attorney at tle time was Mr. Allien Store}, through his associate, 


i Me. Steven Singer, informed me that if I pleaded guilty I would 


' not have to go to jail and that 1 could, at some later time, 


decome a citizen of the United States. I was unaware Of the fact 
that this conviction would var me from waking an application for 
citizenship in the United States. 

I have no prior criminal record, I am 30 years of age, 
| and I am marricd and heve one child, who »as born here and is 
| ae 21 months of age. 
Any and all argurents I have in this matter will be i 
| made by my attorney in the annexed affidavit. The only statements! 


Il would like to make are addressed to the facts and not to the 


law. y 


I pleeded guilty on Warch 21, 1975, before the Honorable | 
Judge Brieant. At that time, I was represented by Mr. Stopel, 
by Mr. Steven Singer. Prior to this, I had never met Mr. Singer, 
. and I did not know who he was. “Also ;resent was an interpreter 
; that the interpreter spoke Mandarin, a Chinese dialect, whereas , 
I speak Cantonese, and have a minimal understanding of the 


| Mandarin dialcct. On page 3 of the transcript, which is anpexed 


| 
| 
as I do not speak English very well. It is importent to know |. 
! 
| 
! 


hereto, line 5, the Court asked the interpreter if she read the 
indictment and translated it for me. Mr. Singer answered tent the) 
indictment was read to me in his office by his interpreter several, 
days before. ‘io one ever read the indictment to me. When I 

was in Mr. Stopel.'s office, they discussed the case with me, 
: but I do not know if they read. the indictment to mo, nor do I 


| know if what cuey were sayirs was even in the indictment. 


During the covrse of my plea, I responded to certain 
VRRP asked of me, but the translation given by the interpret- 
j@x.was not a literal crensiation. On page 4 of the annexed trans- 
leript, the Court indicated: 


THE COURT: Would you translate, please, 
literally whatever he tells you. Don't 
say he went. Give me a little translation 
vf whatever words you get insofar as you 
are able to. 


* wost important fact to be considered it to be found on page 
sc % in the annexed transcript, lines 21 to. line 2, on page 8. 
Q Have you been induced to offer to , 
plead guilty be reason of any promises, 
Statements, or predictions by anyoue to the 
effect that you would get leniency or special 
treatment or considerution if you pleaded 
guilty instead of going to tria.?” 
A Yes. 
\y was, in fact, promi_ed that I would not serve any time in jafi 
‘| 
jif I pleaded guilty and that a plea would not bar my becoming 
la citizen of the United States. In fact, en May 2, 1975, I was 
sentenced to the custody of the Attorney General for a period of 
he years, in which 1 was confired in a jail-type institution for 
le period of 3 months and placed on probation for a period of 
,4 years and 9 months. 


I rover, at any time, conspired with anyone to procure 


| 
"Green Cards" for profit. 
] 


" WHLREFOPRS, I respectfully request that this motion be 


granted in a1] respects and for such other and further relief, as 


\ to this Court may seem just and proper. 


| Sworn to before me this 


, day of » 1976. 


BEST COP: AVAILABLE 


A 202 Affidavit of Personal Service of Papers LUTZ APPELLATE PRINTERS, INC 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


—_——— 
Index No 


UNITED STATES OF AMERICA, 
Plaintiff-Appellee, 
- against - Affidavit of Personal Service 
HUI SING SZE, 


Defendant-Appellant. 


STATE OF NEW YORK, COUNTY OF NEW YORK 5S 


cual !, Reuben A. Shearer being duly sworn 
depose and say that deponent is »ot a party to the action, 1s over 18 years of age and resides at 
211 West 144th Street, New York. New York 10030 


That on the 17th day of Septembev976 at 1 St. Andrews Plaza New York, N.Y, 10007 
deponent served the annexed 2 pe: avy upon 
Ira Block, U.S, Attorney 


the Plaintiff-Appeliee in this action hy delivering a true copy thereof to said individual 
personally. Deponent knew tke person so served to be the person mentioned and described in said 


papers as ihe herein, 
y Sworn to before me, this 17th 
day of September 1976 
/ m + { £ ae 
Reuben Shearer 
BETH A. H 
NC Y BIT, Sta w York 


